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Annomayus. B cratbe ucciemayeTcsl MpUYMHA BO3HUKHOBEHHUS MHCTUTYTA 3JI0YHOTPEOICHUS
MpaBOM, H3y4aeTcsl Kiaccu(UKalus 3JI0ynoTpeOleHHus IpaBOM B COOTBETCTBUU C HOPMaMu
JEHCTBYIOLIETO 3aKOHOJATEIBCTBA U OCHOBHBIMU ITOJIOKEHUSIMU IOPUANYECKON Hayku Poccuiickoit
@Oenepanuu. 3aTparvBarOTCs NPOOJIIEMBl TEOPUM M TMPAKTHKH, BO3HUKAIOUIUME TPH BBIHECEHUU
CyIeOHBIX PpEIICHHM M0 TPaKJAaHCKUM JellaM, OCHOBaHHBIX Ha NMPUMEHEHHH HOPMBI cTathu 10
I'paxxganckoro komekca Poccuiickoit ®epepanuu. Oco0oe BHUMaHUE YAENAETCA JICSIHUAM,
COBEpPIIAEMbIMH HMCTUAMH, OTBETYMKAMH, TPETBUMH JIMLIAMU B CBSI3M C peajqu3alued TOTO WU
HWHOTO TPOIIECCYalIbHOTO IpaBa, KOTOpPHIE, B CBOIO Ouepe/lb, HamOoJee 4YacTo BCTPEYAIOTCS Ha
MPaKTHUKE.

Abstract. The article examines the cause of the institution of abuse of law, examines
the classification of abuse of law in accordance with the norms of current legislation and the main
provisions of the legal science of the Russian Federation. The article deals with the problems of
theory and practice that arise when making court decisions in civil cases based on the application of
the norm of Article 10 of the Civil Code of the Russian Federation. Special attention is paid to
the acts committed by plaintiffs, defendants, and third parties in connection with
the implementation of a particular procedural right, which, in turn, are most often found in practice.
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3aKoHbI, PETYIUPYIOLIME TpakIaHCKHE IPAaBOOTHOLIEHUS HMMEIT 0co00oe 3HaueHHEe B
coBpeMeHHOM Mupe. OHHM 3aHUMalOT OOJBIIYIO YaCTh KU3HU KaKJI0TO M3 HAC, MOCKOIBbKY Ka)IbIi
YeJIOBEK €XKEIHEBHO MPHOOpETaeT ToBap B TMIIEpMapKeTax, 3aHMMAET Y 3HAKOMBIX ONPEIECIIEHHYIO
CyMMy JieHer W Tak paanee [l]. be3ycnoBHO, OHU CyIIECTBYIOT B OTPOMHOM KOJMYECTBE M BECH
00beM TIpa)K/IaHCKUX 3aKOHOB HEBO3MOXKHO MEPEYUCIUTh. BHE 3aBUCHMOCTH OT TOTO, 4TO 00BEM
IpaX/IaHCKHX 3aKOHOB JIOCTaTOYHO BEJUK, B HACTOSIIEEe BpeMsi B HEM IMPUCYTCTBYIOT mpobensl. U
MPUYMHON STOMY MOCIYXHJIa €CTEeCTBEHHasl CUTyallus, BbI3BaHHAs TE€M, YTO OOILECTBO — 3TO
JUHAMUYHas CUCTEMA, KOTOpas IOCTOSHHO HAXOAWUTCS B PA3BUTUM: MEPUOJUYECKHU IOSBISAIOTCA
HOBBIE SIBIEHHSI B COIIMAJbHOM M OSKOHOMHUYECKOH cdepe, B CBI3M C ueM, MOSBISIOTCS
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OOIIeCTBEHHbIE OTHOIICHUS, HE MOJyYHBIINE HA JAHHBIH MOMEHT KOHKPETHOTO PETYIHpPOBaHHS B
Ipase.

[Ton 3moynorpebneHneM rpaKIaHCKUM MPABOM B IOPHIMYCCKONW HayKe MOHUMACTCS TaKOH
Croco0 OCYIIECTBJICHHS IpaBa B TPOTHBOPEYHMU C €r0 HAa3HAYCHHEM, MOCPEACTBOM KOTOPOTO
CyObEKT MpHUUYMHSAET Bpel JHYHOCTH, OOIECTBY, TOCyAapcTBY. B Hacrosiee Bpems Tema
370yNOTPeONIeHUsT MpPaBOM aKTyaldbHa, MOCKOJIbKY OCYLIECTBISISL 3JI0yNOTpeOJIeHHE CBOMMU
npaBaMu, CyObEKTHI TPAXKIAHCKUX MPABOOTHOIIEHUH HAPYIIAIOT SAMHCTBO PAaOOTHI IOPUAHYECKON U
COLIMANILHON CcHUCTEMBI. Takum 00pa3oM, HYKHO MOCTOSHHO M3y4aTh TaKOE SIBICHUE JIJISI KOHTPOJIS
U, B 0COOBIX CIy4asix, ¢ IeJIbI0 MOIEPHU3AIMN MEXaHH3Ma MPECEUCHHUS.

K coxanenuto, B COBpeMEHHOM MHpe Bce OOJbIlle BO3PACTaeT KOJIMYECTBO CIy4yaeB
37I0yHOTPEOICHHUST TIPABOM MPAKTUYECKU BO BCEX cdepax >KU3HEISATEIBHOCTH 4elioBeka. JlanHas
mpo0biieMa B HACTOSIIEE BPEeMsl JIOBOJIBHO YacTO MOJBEPraeTcs CEPhe3HOUM JUCKYCCHH B MPABOBOM
HayKe.

3akonomarens B cT. 17 Koncrtutyuuu Poccuiickoit ®denepanuu 3akpenun 0coOSHHBIN
npuHmun — B Poccuiickoit Dexeparnuu 370ymoTpeOIsaTh TPAKIAHCKAM IIPABOM 3allpPEIICHO B
mo0oii popmMe — OCYIIECTBICHHE TTPaB U CBOOO] YeIOBEKA U T'PaKTaHWHA HE JOJDKHO HAPYIIATh
IpaBa U CBOOO/BI IPYTUX JIHII.

Ceiiuac, KOJIMYECTBO CUTYallMi, B KOTOPBIX MPOUCXOTUT 3JI0yMOTpeOIeHne MpaBoM Topasio
mupe 3akperieHHbIX B Konctutynun PO. Ananusupys cyneOHyIO MPaKkTUKY, MOXKHO YTBEPK/IaTh,
9TO JaHHBIN 3alpeT He PACIPOCTPAHSICTCS HA CHTYallMH, KOTJIA 3JI0YNMOTPeOIeHHEe CyOhEeKTHBHBIM
IIPaBOM MCXOJUT, B CBOIO OUEPElb, OT KOMMEPUECKUX OpraHU3aLIMM.

B coorBerctBum co ct. 10 I'paxxnanckoro Komekca Poccuiickoit ®denepanuu, rpakJIaHuHY
3aMpenieHo OCYIIECTBISITh CBOE TPaKIaHCKOE MPABO MCKIIOUUTEIBLHO ¢ HAMEPEHUEM MPUYUHUTD
BpEJI IPYroMy JIHITY, ICUCTBUS B 00XOJ] 3aKOHA C MPOTHUBOIPABHOM IEJIbIO0, a TAK)KE UHOE 3aBEIOMO
HEI0OPOCOBECTHOE OCYUIECTBICHHUE TPaXJaHCKUX MpaB (370ymnoTpediieHrne mpaBoMm). JlOBONBHO
MHTEPECHBIM CIy4yaeM 3JIOYMOTPeONeHUs] MpaBOM SBISIFOTCS (PUKTHBHBIE Opakud, a HUMEHHO
peructpanus O6paka B opraHax 3AI'C 6e3 HamepeHus co3JaTh CEMbIO, a JIMIIb TOJIbKO HE3aKOHHO
3aMoay4YuTh KUIYIO TUIomaab. s onpenenenus ¢akra 3710ynoTpeOIeHrs TPaXIaHCKUM TIPABOM
HE0OXOMMO M3y4aTh KOHKPETHO KaKIbIM ciaydyail. MOKHO BBIIENUTH CIEAYIOIINE OCHOBAHUS IS
oTpesieNieHUs BbIIeyKa3aHHOTo (hakTta. Bo-mepBbix, camo mo cebe 3710ynoTpebiaeHre MpaBoM B
MPUHIIMIIE BCErNa y JMIa, OONalalliero UM, TO €CTh MPaBOMOYHOTO CyObekTa. Bo-BTOpHIX,
TPaKJIaHUH, 3J0yNOTPEONsis TPaxXIaHCKUM TPaBOM, JCHCTBYET YMBIIIUIEHHO. B-TpeThux, 3TO Ta
1elb, B KaKWX CIy4yasX 4YelOBEK pealu3yeT JaHHOE MPaBO B CyAe: C ILENbl0 NPHOOpeTeHUs
OTIpeIETIEHHOTO UMYIIIeCTBa MO0 K€ JOCTHKEHHsI YaCTHOTO WM collanbHoro Omara. Hampumep,
€CJTU TPaXXJIaHUH BBI3BIBAET B CYAEOHBIN MPOIECC, JUIIb JJISI TOTO, YTOOBI BHI3BAaTh KOH(JIUKTHYIO
CUTYaIIHIO.

Takum o00pa3om, 3710ynoTpebIeHHe TpaKIAHCKUM TIPaBOM OTHOCHTCS K TPAaBOBOMY
MOBEJIEHUIO, KOTOPOE IMOPOM MOXKET HOCUTh HEMPaBOMEPHBIM XapaKTep, a TaKKe HMMEHOBATHCS
MIpaBOHAPYIICHHEM, HO HE BCETJa UM OBITh.

[IpuumHamMu  3710ynoTpeOIeHUN TpakKTaHCKUM TPABOM  SIBJISIFOTCS  COOBITHS, BIIEKYIIHE
BO3HUKHOBEHHE 3JI0ynoTpeOseHnidi B mpaBe [2]. VYCIoBUSIMH WX TOSBICHUS  SBIISIOTCS
00CTOSATENhCTBA. 3HAUMMbIE TPUYUHBI BOSHUKHOBEHHSI 37I0yMOTPEONICHUS B TPAXKIAHCKOM TIpaBe HE
HaxXoIsATCSA MO cBoei mpupome B coBokymHoctu (http://pravo.ru/review/view/84542/). Uspenka
yYCHBIC pACCKa3bIBAlOT HAM O CHUTyallUsAX, KOTOPbIE CIIOCOOCTBYIOT —3JI0yHOTPEOJICHHUIO
rpaxaaHckum mnpasoM. A. E. HayMoB Kk mnpumepy, BBIACISET CIEAYIOIIAE NPUYMHBL «...
TICUXOJIOTHS TTOBEICHUS CyObeKTa MpaBa, KOTOPBIN OoJiee 03a00ueH peann3anneil CBOUX HHTEPECOB,
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HeXenn 3a00ToM O Yy)KMX MHTEepecax M MHTepecax oOIecTBa; aOCTPAaKTHBIM XapaKTep MPaBOBBIX
HOPM, U BCIIEJICTBHE 3TOT0, — HEOIPENEICHHOCTh COAEPKAaHUS CYObEKTUBHBIX IIPaB, MOJIHOMOYHH,
BBI3bIBAIOIIME BO3MOYKHOCTb MHOTOBapHAaHTHOIO IIOBEJIEHUS NIPU HUX pealu3aluu; MpoOesbl U
KOJUJTU3UH B MPaBE, MOPOXKIAIOIINE IPOTUBOPEUHS U BaKYyyM B IIPABOBOM pEryiInupoBaHum» [3].

A. B. BosikoB naer noHsATHE «3JI0yNOTPEOICHUs MIPAaBOM» KaK «OCOOBIH BHJ I'PakKJaHCKOIO
IIPABOHAPYLICHMSI, CBA3aHHOIO C YMBIIUICHHBIM BBIXOZOM YIIPABOMOYEHHOIO JIMIA B CHUTyalluH
MIPABOBOM HEOMPENCICHHOCTH 3a BHYTPCHHHE Ipeneibl (CMBICH, Ha3HAYCHHE) CYObEKTHBHOTO
IpakIaHCKOTO IpaBa (OmpeeNnsieMble B TOM YHCIIE KPUTEPUSAMHU Pa3yMHOCTH M 100POCOBECTHOCTH)
IUIs1 JOCTHKEHMSI CBOEH HE3aKOHHOW CKPBITOH LIEIH € MCIIOJIb30BaHUEM (OpMaIn3Ma U HEeIOCTATKOB
IpaXJaHCKOrO IpaBa, Kak-TO: aOCTPaKTHOCTb, Yy30CTb, MpPOOEJbI, OrOBOPKH, OLIMOKH,
IIPOTUBOPEUHS [IPAaBOBBIX HOPM U JOTOBOPHBIX YCIOBUH U T. I1.» [4].

B nenom, A. B. BonkoB roBoput 0 Hanu4yuu NpoOesioB B MpaBe, a TaKKe MPOTUBOPEUHH Kak
00 OCHOBaHMSIX BO3HUKHOBEHHUS 3i0ynorpeOiieHuil mpaBoM. C BbIBOJAMH, KOTOpBIE CAEIAIN
BbIILICYKA3aHHbIE aBTOPbl HEBO3MOXKHO HE COIVIACUTBCS, IMOCKOJBKY 3JI0yNOTpeOieHrne MpaBoM
MOJKET MPOU30UTHU TOI/Ia, KOT/1a, KOHKPETHAs IPaBOBasi CUTyallHsl OTPEryIMpoBaHa HENPABUIIbHO.

A. B. Mansko u B. B. Cy0oueB nonaraor — «CTOJIKHOBEHHE CyObEKTa MPABOOTHOIICHHNA C
IPEMSTCTBUAMH B PEIM3allMM OJHOTO U3 CBOMX 3aKOHHBIX MHTEPECOB aBTOMATUYECKU IMOPOXKAAET
LIEMIOYKY HEY/I0BJIETBOPEHHBIX HHTEPECOB, YTO TOJILKO yCyTyOIseT cutyauioy» [5].

JlefcTBUTENBHO, MHTEPECHl CyOBEKTOB IPaXKIaHCKUX IPAaBOOTHOIIEHUH, KOTOpPbHIE, B CBOIO
odepeib, IPUHAJIEKAT UM I10 3aKOHY, IPEA0CTaBIISIOTCS KaK «Ha OCHOBE KOHKPETHBIX 3aKOHOB, TaK
U Ha OCHOBE 3aKOHOJAaTEeNIbCTBA B O0Jiee HIMPOKOM CMBICIIE CJIOBA, KOl peub UJET O IPUMEHEHUU
HOPM I10 aHAJIOTHH 3aKOHA WJIM mpaBay [6].

PaccmoTpum kinaccupuKkamuio 310ynoTpeOeHus rpaxIaHCKuM npaBoM. Hanbonee 3HaYMMOiA
MIPEIICTABISIETCS KIIACCH(UKAIUS 110 OTPACIIH TpaBa. 3JI0yNOTPeOIeHusT MOTYT OBITh Kak B cdepe
CEeMEHHOro, rpaXkJJaHCKOT0, TaK U TPY10BOro npana. C MOMOIIbIO BhIILIEYKAa3aHHOM KiIacCU(pUKaLUu
MIPOUCXOIUT OIpe/esIeHHe Ha3HaueHHsl 3J10yHOTPeOIeHHs PaBOM € MOMOIIBIO MPUHIUIIOB OJHOU
W3 oTpacieit nmpasa [7].

B ropuaudeckoil Hayke CyIIecTBYyeT Kiaccuukanus o cyObeKTUBHOM CTOpOHE. Brinenstor
KaK YMBIIUICHHbIE, TaK M HEOCTOPOXKHbIE 3JI0yHOTpeONeHHs TIpaxJaHCKUM TmpaBoM. [lpu
HEOCTOPOXKHOM 3JIOyNOTpeOIeHNN MOoApa3yMeBaeTcss OTCYTCTBHE yMbIcia cyObekTa. Hampumep,
O.C. [TopotnkoBa  cuumTaer  3JIOYNOTpeOICHHUE  TIPABOM 0COOBIM  TPaKIAHCKUM
IpaBOHapylLIeHHeM [8].

Takum o0Opa3zom, aHATU3UPYsI BHILIECKA3aHHOE, JIeIaéM BBIBOJ O TOM, YTO 3aKOHOAATEIb MO/
MOHATUEM  «3JIOYNOTpeOlIeHne TpaXJaHCKUM  IpaBOM»  IOApa3yMeBaeT  OCYLIECTBICHHE
IpaX/IaHCKUX MpPaB ¢ MPOTUBOIIPABHON 11€JIbI0 JIMOO C HAMEPEHUEM NMPUUMHUTD BpeJ KOHKPETHOMY
JIULLY.
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