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KapaunanbHble M3MEHEHMs] TPaKJAHCKOTO 3aKOHOJATEeNbCTBA, HadaBmuecs B 1994 1. ¢
co3aanueM HoBoro ['paxkaanckoro Kogekca u mpoucxossiiye mo HacTosIIee BpeMs, B 3HAYUTEIbHOM
CTENEHH KacaroTCs FOPUANIECKUX JUI. OJHUM U3 HauboJee pa3BUBAIOIINXCS HAIPABICHUM SIBIISIETCS
KOpPIIOPAaTUBHOE TPaBO — COBOKYMHOCTh HOPM, PETyIUPYIOIIUX OOIIECTBEHHBIE OTHOIICHUS,
CBS3aHHBIE C CO3/aHHMEM, AEATEIbHOCTBIO W MpeKpaileHueM kopropaunuil. [Ipu stom cnegyert
OTMETHTh, YTO EIAMHOTO TOAXOAa K OIPEACNCHUIO TOHATHUS KOPIOpAIMd W KOPHOPATHUBHBIX
OTHOIIIEHUH B POCCHUUCKOM U 3apyOeXHOW HAyyHOW JMTepaType 10 HACTOSIIEro BPEMEHH He
cioxuiiocs [1, c. 27].

Tem He MeHee, cpelld IOPUIMYECKUX JIUL, €CTh TPYINa TAKUX OPTaHU3alUi, KOTOPhIE BCEMU
WCCTIEIOBATEISIMA  OTHOCSITCS K KOPIOpAaIvsM, XOTS B 3aKOHAaX pa3HBIX CTpaH OHU MOTYT
MMEHOBaThCA Mo-pasHoMy. B Poccun k TakoBBIM OTHOCSITCSI XO3SICTBEHHBIE OOIIECTBA, B TIOPAIOK
pETyIupOBaHUsl JEATEIBHOCTH KOTOPBIX B TMOCIEIHUE TOAbI BHECEHO OOIBIIOE KOIUYECTBO
HOBOBBEJIEHWH. B YacTHOCTH, CeromHs OHHU pasfelieHbl Ha MyonuuHble W HemyOmuunble. K
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yOJIMYHBIM OTHECEHBI TOJIBKO aKIMOHEPHbIE OOIECTBa, a HEMyOIMYHbIE — MOAPA3AEISIIOTCA Ha
HEeMmyOJIMYHbIE aKI[HOHEpHBIE 00IecTBa U 00IIeCTBA C OTPAHUYCHHON OTBETCTBEHHOCTBIO.

C yderoM M3MEHEHHsI HAMMEHOBAHUHN U CTaTyca XO3SHCTBEHHBIX OOIIECTB, HOBOBBEJCHHUS BO
MHOI'OM KOCHYJIMCh KakK OOIIEro onpeAesaeHus MpaBoBOIO CTATyCa €ro yupeauTeaed U yYaCTHUKOB,
Tak U OCOOCHHOCTEH, CBA3aHHBIX C OPIraHU3ALMIOHHO-IIPABOBOH (OPMOIl COOTBETCTBYIOLIETO
XO3SUCTBEHHOTO o0IecTBa. B yacTHOCTH, HE3aBUCUMO OT BHJA TAKOW KOPIIOpPAIUH, KaK MPaBUIIO,
CYLIECTBYET IPAKTUYECKOE pa3fe/ieHUe YYaCTHUKOB HAa MHMHOPUTAPHBIX U MaKOPUTApHBIX B
3aBUCUMOCTH OT KOJIMYECTBA IMPUHAIIECKAIIUX KM Josied (akuuil) B KOHKPETHOM OOLIECTBE.
MuHOpUTapHbIE YYaCTHUKUM B OTHOLICHMUSIX BHYTPU KOPIIOpAlMK SIBIIAIOTCS Hauboisee ciaboi
CTOPOHOH, B CBSI3U C YeM MPOOIeMa OTNpeIesIeH s MOIX0/I0B K MOHATHIO MUHOPUTAPHOTO YYaCTHUKA
Y PAaCKPBITHE CYIIHOCTH MUHOPUTAPHBIX YUYACTHUKOB BBI3BIBAET OCOOYIO aKTyaJIbHOCTb.

TepMuH «MHMHOPUTApHBIM YYaCTHUK» HPOMCXOIUT OT AaHMI. Minor — MaJlO3HAYMMBbIi,
HECYLIECTBEHHBIN. B pamMKax TOKTpUH aMEepUKaHCKOTO MpaBa B KaueCTBE MUHOPUTAPHOI'O yYaCTHUKA
KOpHopauuu (QHAJIOTUYHOTO POCCHICKMM  XO3SHCTBEHHBIM OOIIECTBAM) paccMaTpUBaeTCs
COOCTBEHHUK HEOOJIBIIOTO KOIWYECTBA aKIMi WM JIOJICH, YTO HE MO3BOJISIET €My UMETh KOHTPOJIb
HaJ yIpaBjieHUEM B Koprnopauuu [2, p. 997].

B poccuiickom 3akoHOAATENbCTBE TEPMUH «MHUHOPHUTAPHBI YYaCTHUK» B paMKax
XO3SICTBEHHOTO 001IecTBa He comepxkutcs Hu B DenepanbHoM 3akoHe oT 08.02.1998 Nel14-D3 «O6
o0IecTBax ¢ OTPaHMYCHHON OTBETCTBEHHOCTHIO», HH B dDenepanbHOM 3akoHe OT 26.12.1995 t
No208-D3 «O06 akImoHepHBIX 00IIecTBax», HU B [ paxknanckoM kojekce Poccuiickoit Demepari.
JIaHHBIN TEPMUH MOKHO BCTPETUTH B B€IOMCTBEHHBIX HOPMATUBHBIX aKTaX, HO TaM JIULIb TOBOPUTCS
0 HEOOXOIMMOCTH YUUTHIBATh UHTEPECHl MUHOPUTAPHBIX aKLIIHOHEPOB, HO HUYETO HE CKAa3aHO O TOM,
KTO MOXKET CUUTATbCSI TAKOBBIM.

B poccuiickoii Hay4yHOM muTeparype HauOojiee 3HauMTeNbHAasE 4YacThb HCCIEJOBAHUNA O
MUHOPHUTAPHSIX KacaeTcs MHUHOPUTApHBIX aKIMOHEPOB, B TO BpeMs KaK IPAaBOBOE IOJIOXKEHUE
MUHOPHUTAPHBIX YYaCTHUKOB JAPYIHX XO35SHCTBEHHBIX OOILECTB PACCMOTPEHO HE HACTOJIBKO IIUPOKO
u TouHO. [Ipum 3TOM B JOKTPHHAJBHBIX MCCIEIOBAHUSAX YUEHBIE PAcXOASATCS B IMOAXOAAaX K MX
onpenenenuto. Tak, A. B. benoB yka3piBaeT, 4TO pa3srpaHUYE€HHE MUHOPUTAPHBIX YYAaCTHHUKOB
IIPOUCXOIUT MO CIEAYIOUIMM KpUTEPUSAM: KPYIHBIM YYaCTHUKOM sBisgeTcs Buazaenen 50%-+1
TOJIOCYIOIIMX J1oJiel (akuuil) u Gonee; ynpapistomuM — Brazgenen 25%+1 no 50% roxocyromux
noJelt (akuuit); MuHoputapabiM — Biazener] 10%—1 u meHee ronocyromux gosnei (akuit). lannoe
pasrpaHnyeHre UM (Kak U B aMEpUKAHCKOM JOKTPUHE) MPOBEJEHO Ha OCHOBE MOJECIMPOBAHUS
BO3MO)KHOCTEH YYaCTHHKOB XO3SIICTBEHHBIX OOILECTB BJIMATH Ha IMPOLECCHl YINpaBlIeHUS B
X03sIiCTBEHHOM obtiecTse [3, ¢. 333-334].

B3aumocBs3p ompeneneHuss MUHOPUTAPHOTO YYaCTHHKA XO3MMCTBEHHBIX OOILECTB C HX
BO3MOKHOCTBIO OKa3bIBaTh CYILIECTBEHHOE BIMSHHUE Ha OCYLIECTBICHNE Hau0oJIee BaKHBIX PEeIIeHNN
B XO34HMCTBEHHBIX oOmiecTBax oTMeuaroT Takxke A. B. I'a6os u K. C. 3abutoB. OgHako, mo ux
MHEHHIO, MUHOPUTAPHBIM YYaCTHUKOM MOXET ObITh MPU3HAH YYACTHUK XO3IHCTBEHHOTO OOIIECTBA,
KOTOPBINA BIAJCET TAKUM KOJMYECTBOM JIOJNEH (aKIlMii), KOTOPOE HE MO3BOJISIET €My OJOKHPOBATh
oTpe/ieJICHHbIE PEICHUs, UMEIOIINEe 3HaYeHUE JUIs AalIbHENIIeH Cy/1bObl X03sIICTBEHHOTO 00I1IeCTRA.
ITpu 3TOM yKa3bIBaeTcs, 4To O0Jiee TOYHBIM SIBISIETCS ONpeesieHe MUHOPUTAPHBIX YHACTHUKOB KaK
YYaCTHHUKOB C KOJIMYECTBOM joJiell MeHee 25% roJjocyromux aoei (akuuit), moCKoIbKYy UMEHHO
TaKoe KOJIMYECTBO HE MO3BOJIMT MUHOPUTAPHOMY YYaCTHUKY OJIOKHPOBATh CTpaTernyecKre perieHus
IIPU UX BBIHECEHUU OOIIUM cOOpaHueM XO3sHCTBEHHBIX 001ecTs [4, c. 108].

Hpyras rpymnma ydeHbIX, K KoTopoll MoxkHO otHectu E. B. ComomoHoBa, a Takxke
B. B. lonuackyro u B. B. @aneeBa NOAXOAAT K PAaCKPBITUIO OIPEAEICHUS MUHOPUTAPHOIO
y4aCTHUKa XO3SHCTBEHHBIX 0O0IEeCTB B 0Oojee «yNpouleHHOM» KoHTekcre. [lo ux MHeHwuto,
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MHHOPHUTAPHBIM SIBJIAETCSl YYAaCTHUK, BIAJCIOIINI MEHBIIEH JOJIEH, YeM KOHTPOJIbHBINA MaKeT aKIui
(ot 25% ot ycraBHOTO Kanurtaia u 6omuee). [Ipu 3ToM MU OTMEUAETCS, YTO MUHOPUTAPHBIM MOXKET
OBITH MPHU3HAH TOT, KTO 10 CPAaBHEHUIO C OCTAJIbHBIMU YYaCTHHUKAMH XO3SHCTBEHHOTO OOIECTBa
BJIa/IeeT MEHBIIUM KOJIMYECTBOM JA0jei uinu akuuil. Tak, HampuMep, MUHOPUTAPHBIM Y4aCTHUKOM
Oyner akuuoHep ¢ 5% B yCTaBHOM KaIluTaje, €ClIM y OCTalIbHbIX y4yacTHUKOB — 1o 10-15% [5, c.
153; 6, c. 65].

WHTepecHbIN MOAX0A K ONPEAESIIEHUI0O MUHOPUTApUs BBICKA3bIBAET B CBOMX HMCCIIEOBAHUAX
B. B. Byrnak. OH npeqjiaraeT npu oTBeTe Ha BOMPOC O «MUHOPUTAPHOCTHY yUYaCTHUKA UCXOAUTH HE
OT KOHKPETHOTO uucia Jaoyied (akuuil), KOTOPbIMU JaHHBIA yYaCTHUK BIAJEET, a OT CIIOPHOI
CHUTYyalluH, B PaMKaxX KOTOPOH TaHHBII YyYaCTHUK HAXOAUTCS B YSI3BUMOM MOJIOKeHUH. B 0600cHOBaHME
3TOTO MPENTIOKEHHUS OH YKa3bIBACT, UTO B XO3AHCTBEHHBIX OOIIECTBAX MOXKET CIIOKHUTHCS CUTYaIHs,
KOTJZla Cpeay aKIMOHEPOB (YYaCTHHUKOB) MOXET HE OKa3aThbCsl YYaCTHUKA C KPYMHBIM KOJIUYECTBOM
TOJIOCYIOIINX aKIUH, 4TO (PAKTUUECKH MPEAOCTABUT YUACTHUKY C HECKOJIIbKUMHU MPOLIEHTaMU UMETh
HauOoJIbIIIee BIMUSHUE MIPH MIPUHATUH PEIICHUH B JAHHOM X035IiiCTBEeHHOM obmecTBe [7, ¢. 147].

Kak Buaum, B JOKTpUHAIBbHBIX HCCIEAOBAaHUSAX IIOKa HE BBIPAOOTAHO €IUHOrO IMOAXOAa K
OTIPEJICIICHUI0 MHUHOPUTAPHOTO YYAaCTHHKA XO3SHCTBEHHBIX OO0mIeCTB. B OONbIIMHCTBE CilydaeB
JAaHHOE MOHATHE PacKphIBaeTCA yepe3 00JalaHne YIaCTHUKOM ONPEEIEHHBIM KOJTHMUECTBOM J0JIeH
(axmuit), KOTOpOEe HE MO3BOJIAECT €My BIHUATh Ha KOHKPETHBIE PEHICHUS CTPATErHYeCKOTO 3HAYCHHS
IUTSL XO3HCTBEHHOTrO O0IIIeCTBA.

B orcyrcTBHE 3aKOHOJATEIBHOIO ONPEAEICHUS MHUHOPUTAPHOIO YYacTHHKA HEKOTOPbIE
MOJIXO/IBI K YCIIOBUSIM 3aIlIUThI X MPaB KaKk «9KOHOMHUYECKH Ooiiee c1aboit cTopoHs» [ 8, ¢. 195] 6butH
npeyIoKeHbl cyneOHoi npaktukoi. Tak, KonctutyunonusiM cynom Poccuiickoit @enepaiu 66110
BBIHECEHO HECKOJIbKO OIPEEICHUN, B PAMKaX KOTOPBIX YIIOMUHAIOTCSI MUHOPUTAPHbBIE aKIIMOHEPHI
[9-10] 1 MuUHOpUTapHBIE YYACTHUKHU OOIIECTB C OrPaHUUYEHHON OTBETCTBEHHOCTHIO [ 11]. OnHako, Hu
B OJTHOM CJTy4ae, yIIOMUHAHUE aHAJTU3UPYEMOM KaTeroprun yYaCTHUKOB HE COMTPOBOXK/IAJI0Ch YETKUM
packpbiTueM uX cymHocTd. Kak mpaBmiio, B caMHUX IMOCTaHOBIEHHUSX JHUIIb TOBOPUIOCH, YTO
MUHOPUTAPHbIE YYACTHUKU SIBJISIOTCS «MEJIIKUMH yYaCTHUKaMU», WM YKa3aHHE Ha TO, YTO «OHHU
«BIIAJENIN HEOOJBIIUM KOJTMYECTBOM aKIIHID».

B cyneOHBIX pemieHUsIX M OnpeneneHusx BepXoBHOro cyaa Takke COAEp)KaTcs TEPMUHBI
«MHUHOPHUTAPHBIA akiuoHep» [12] U «MUHOpPUTApHBI YYaCTHUK OOIIECTBA C OrPaHUYCHHOU
OTBETCTBEHHOCTHIO» [13] 0e3 AOIKHOro packpbITHs UX cymHocTH. IIpu »3TOM, Kak U B
JOKTPUHAIbHBIX MCTOYHUKAX, MOHSATHE «MUHOPUTAPHOIO yYaCTHHKAa OOIIECTBa C OrpaHUYEHHOMN
OTBETCTBEHHOCTBIO» BCTPEYAETCS HAMHOIO DPEXKE, YeM IOHATHE «MHHOPHUTAPHOIO aKIMOHEpa.
OnHako, B JaHHOM CJIy4yae, 3TO CBA3aHO ¢ OObEKTUBHBIMU NpHunHaMu: B Poccuiickoit @eneparuu
KOJIMYECTBO AKIMOHEPHBIX OOIIECTB TMPEBBIIIAET KOJIWYECTBO OOLIECTB C OrpaHUYEHHOU
OTBETCTBEHHOCTHIO.

AHau3 KOHKPETHBIX HOPMAaTHBHBIX IPABOBBIX AKTOB 00 aKI[MOHEPHBIX OOLIECTBaX M 00
o01IecTBax ¢ OrpaHUYEHHON OTBETCTBEHHOCTBIO TIO3BOJISET BBIIBUTH IPUMEPHOE KOJTMUECTBO J0JIeH
(akuil), NMpUHAANEKAIUX YYACTHUKY, KOTOpBIE IO3BOJST NMPUYUCIUTH €r0 K MHUHOPUTAPHOMY
YYaCTHUKY XO3SIICTBEHHOTO OOILIECTBAa COOTBETCTBYIOIIErO BHJA JUUISI COBEPLICHHS TE€X WJIM MHBIX
JNENUCTBUMN.

Tak, npu Hamuuum y akuumoHepa 1% akuumit OH mnpuoOpeTaeT mpaBo TpeOOBaTh s
03HAKOMJIEHHUS CIIMCOK JIUL, UMEIOIIMX IIPAaBO Ha y4yacTre B 0011eM coOpaHUH aKIIMOHEPOB (B paMKax
JTAHHOTO TpaBa B 3aKOHE YKAa3bIBAE€TCA O HAIMYMU y aKIuoHepa He meHee 1% romocom) [14];
00paTUTHCA B Cy/ C UCKOM K WIEHY COBETa AUPEKTOPOB, €AUHOIUYHOMY UCTIOTHUTEIILHOMY OpraHy,
YJieHy KOJUIETHAJIbHOTO HCIOJHUTENFHOIO OpraHa akIMOHEPHOro OOILIeCTBa, K YIpaBIsIOLIeH
OpraHM3ali WM YOPaBISAIOLIEMY O BO3MEIIEHUH YOBITKOB, NPUUYMHEHHBIX OOILECTBY HX
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BUHOBHBIMU JICHCTBUSMU, Oe3/1eHCTBUEM (IIPH HATMYKUK Y akiuoHepa 1% oObIKHOBEHHBIX aKIuil); a
TaKKe 3alPOCUTH JOCTYII K peecTpy akunoHepoB B pamkax @3 «O prinke neHHbIX Oymar» [15]. Ilpu
obOmaganny He MeHee 4eM 2% TOJOCYIONIMX aKIWW, aKIMOHEp MPHOOpeTaeT MpaBO HAa BHECEHHUE
BOIIPOCOB B MOBECTKY JHSI T'OJJOBOTO 00IEro cOOpaHUs aKIMOHEPOB M Ha BBIIBWKEHHE KaHAUIaTOB
B COBET AUPEKTOPOB, KOJJIETHAJIbHBIN UCIIOMHUTENbHBINA OpraH, peBU3HOHHYI0 KOMUCCHUIO, CUYETHYIO
KOMHUCCHIO, Ha JIOJDKHOCTb €IMHOJMYHOI'O MCIOJHUTEIBLHOIO opraHa. Eciin akiMoHep BiajgeeT He
MeHee yeM 10% ToOCYIOMUX aKIMii, OH UMEET MPaBo TPEOOBATh CO3bIBA BHEOUEPEIHOTO OOIIEro
coOpaHus aKIMOHEPOB, a Tak)Ke TPeOOBATh OCYIIECTBICHUS NPOBEPKH (peBH3WH) (PHUHAHCOBO-
XO35IUCTBEHHOM JIeATeNbHOCTH [ 14].

[Ipu yBennyeHuM y akMoHepa KOJUYECTBa TOJIOCYIOIUX aKIUH, YBEIMUUBAIOTCS €TI0 POJib B
aKIIMOHEPHOM OOILIECTBE U COBOKYITHOCTh JICHCTBUI, KOTOPBIE OH MOXKET OCYIIECTBUTH, B TOM YHUCIIE,
10 YYacTHIO B YIIPABIEHUU AEITEIbHOCTHIO 00mecTBa. Tak, 30% ronocyroomux akiui npeaocTaBuT
aKLMOHepy IPaBo MPOBECTH MOBTOPHO 00111ee coOpaHue akinoHepoBs, 50%+1 romnoc — npeaocraBut
paBO NPUHUMATH pEIICHHE IO OOJBIIMHCTBY BONPOCOB MOBECTKH JHS 00mero coOpaHus
aKUMOHEpPOB, 75% — MNpUHMMATH pELIEHUE IO HamOojee 3HAYUMBbIM BOIPOCAM JESTEIbHOCTH
akuroHepHoro o6mectBa, 100% — mpuHUMaTh perieHue J000e peleHrue, BKIoYas PelieHrue o
peoOpa3oBaHUU aKIIMOHEPHOTO 00IIECTBA B HEKOMMEPUYECKOE TapTHEPCTBO [ 14].

B pamMkax 0o0111ecTB ¢ OrpaHUYeHHON OTBETCTBEHHOCTHIO IPaBa yYaCTHUKOB M X BO3MOXKHOCTH
TaK)K€ PasHATCSA B 3aBUCHUMOCTH OT KOJIMYECTBA Y HUX yucia ronocoB. OnHako, Kak ¥ B Cllydae ¢
aKLIMOHEPHBIMH OOIIECTBAMHU, B 3aKOHE HE MPOBOAMUTCS JKECTKOTO Pa3rPaHUUYCHUS] YYACTHUKOB I10
KOJIMYECTBY Y HUX royocoB. Tak, y4acTHUK, oOnanaronuii He MeHee yeM 1% o011ero yncia roiocoB
YYaCTHUKOB OOIIECTBa, BIpaBe oOOpaTHTbCs K OOMIECTBY ¢ TpeOOBaHHEM MPEAOCTAaBUTH
MH(POPMALINIO, KaCAIOUIYIOCS CACIKU C 3aMHTEPECOBAaHHOCTHIO, B TOM YHUCIIE JJOKYMEHTHI HJIM WHBIE
CBEIICHHsI, MOATBEP)KIAIOIINE, YTO CJAEIKa HE HapyllaeT HWHTEpecoB oOmiecTBa (COBEpIIeHAa Ha
YCIIOBUSIX, CYIIECTBEHHO HE OTINYAIOIINXCSA OT PHIHOYHBIX, U IPYTYIO), a TAKkKe 00PaTUTHCS C HCKOM
B CyJI C IIEJIbIO TIpU3HaHUs ee HeaeicTBuTenbHou. [Ipu Hanuunu y ygactauka OOO 1/10 rojgocoB ot
obmiero yucia royiocos (coorBeTcTBeHHO 10%) OH MpHOOpeTaeT mpaBo TPeOOBAThH BHEOUCPETHOTO
co3bIBa o01iero coopanusi [16].

B pamkax wusydeHus cyqeOHON NPAKTHKH, KaCAIOUIMXCS OTHOIICHUH MHUHOPUTAPHBIX
YYaCTHUKOB XO3SUCTBEHHBIX OOMIECTB C APYTMMU YYaCTHUKAMU WM XO3SKHCTBEHHBIM OOIIECTBOM
1LIEJIOM, TPYJHO CIIeNaTh BBIBOJI, YTO CY/bl BO BCEX CIIy4asX MPH NPUMEHEHUU MEp 3alUThl HCXOISAT
U3 €JMHOTO KPUTEPUS ONPENETICHUS] «MUHOPUTAPHOTO YYACTHUKAY.

Tak, Hanpumep, B pamkax jiena Ne2-420/13 YepeMyIIKHHCKOTO pailoHHOTO cyna I. MockBa ot
31 suBaps 2013 1. paccMarpuBaiicst UCK ydacTHHKa OOIecTBa ¢ OrpaHU4YEHHONW OTBETCTBEHHOCTHIO
c 25% poneit B yCTaBHOM KamuTane OOIIECTBA O MPU3HAHUHM HEACUCTBUTEIHHBIM JIOTOBOPA
nopyuutenbcTBa. OO0, y4aCTHUKOM KOTOPOTO SIBJISIJICS UCTEI, 3aKITIOYHII IOTOBOP KPEIUTOBAHUS C
JAPYTUM IOPUIMYECKUM JIMIIOM, a JUIs Lielel 00ecrneueH st ero NCIOTHEHUs ObUT 3aKJII0YEH JJOTOBOP
MOPYYHUTENbCTBA MEXKAY KpeauropoM U ydactHHkoM OOO. B cBsi3u ¢ TeM, uTo 0OIIECTBO HE B
MOJIHOM O0ObEME HCIOJIHWIO 0053aTeIbCTBO M3 YKAa3aHHOIO JIOTOBOpa, KPEAUTOpP NPEAbSIBII
TpeboBanus kak kK OOO, Tak u Kk ero nopyuntento — ydacTHUKY OOO.

VYaactauk OOQO o0patuicss B Cyl CO BCTPEYHBIM TpeOOBaHHMEM MPU3HATH JIOTOBOP
MOPYYUTENbCTBA HEACHCTBUTEIbHBIM, CCBUIAACh HA TO, YTO OH SBJISIETCS MHUHOPUTAPHBIM
ygactHuKoM OOOQO, Bianeer Tonbko 25% moneld B yCTABHOM KaluTaje, U JIOTOBOP MOPYIUTEIHCTBA
3aKJIIOYMII TIO/1 IaBlieHueM MakopuTapHoro ydyactHuka OOQO, KOTOpbIi ABIsUICS apPUIMPOBAHHBIM
JUIOM ¢ KpenutopoM. Kpome TOro, mo €ro MHEHMIO, OTBETCTBEHHOCTb IOPYYHTEIS,
MpPEAyCMOTPEHHasi  JIOTOBOPOM  MOPYYMTENIbCTBA, SBHO  3aBBIIEHA 110 CPAaBHEHUIO C
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OTBETCTBEHHOCTBIO [OJDKHHMKA, MPEAyCMOTpEeHHOM KpenuTHbIM aoroBopoM (0,5% u 0,3% ot
IIPOCPOYEHHON CYMMBI COOTBETCTBEHHO).

Kak Bunum, B JaHHOM city4ae oOnajarenb MEHbIIETO (TI0 CPABHEHUIO C JPYTHUM YYaCTHUKOM)
oObema J10Jeil B yCTaBHOM KamuTajne oOllecTBa B KauecTBE OOOCHOBAHUS HPU3HAHUS CJIEJIKH
HEJIeHCTBUTEIBHOMN yKa3all, YTO OH SBJISETCS MUHOPUTAPHBIM YYaCTHHUKOM, a IIOTOMY — HE MOT
OTKa3aTbCsid OT HAaBS3aHHOTO €My IIOPYyYMTENbCTBA, W, CIIEJOBATEIbHO, HE JOJDKEH HECTU
OTBETCTBEHHOCTD IO JI0JIraM OOIIEeCTBa.

CynoMm ObUIO OTKa3aHO B NPHU3HAHUU CHEJIKH HEIEHCTBUTEIbHOH MOCKOJIBKY TpeOOBaHUE O
TakOM IpU3HAHUM OBUIO 3asBJICHO HUCTLIOM Yepe3 5 JeT Iocie 3aKIIYeHHs [OroBOpa, 4YTO
CBUJETEIBCTBOBAJIIO O IPONYCKE CPOKOB MCKOBOH JaBHOCTH. [Ipu OTCyTCTBHM J0Ka3aTeabCTB
YBO)XUTEJIbHOW NMPUYMHBI TAKOIO IPOIyCKa, JAaHHOE OOCTOATENLCTBO SBUJIOCH CAMOCTOSATEIbHBIM
OCHOBAHMEM I OTKa3a BO BCTPEYHOM TpeOoBaHMM. B TO ke Bpemsi pa3Mep OTBETCTBEHHOCTHU
nopyuurtenast Obul cHwkeH. OIHAKoO, W3 TEKCTa AaHAJIM3UPYEMOro pELICHHsI HEeJb3s CHAeaTh
OHO3HAYHOTO BBIBO/IA O TOM, TIOBJIMSJI JIM HA €70 YMEHBIIEHUE TOT (haKT, YTO HA MOMEHT 3aKJIFOUCHUS
KPEIUTHOTO J0roBopa obmectBoM, ydacTHUK OOO, Kak MOpy4YUTeh MO 3TOMY JOTOBOPY, o01aga
noneit menee 50% B yCTaBHOM KamuTajle, YTO TEOPETUYECKU IIO3BOJISIET IPU3HATH €ro
MHUHOpUTApHBIM [17].

B pamkax apyroro cyaeOHOro jaesa MUHOPUTApU 3alUIlal CBOK YeCTh U JOCTOUHCTBO. OH,
B YaCTHOCTHU YTBEP)KJaj, YTO, SIBJIASICH MUHOPUTApHBIM ydyacTHUKOM OOO, He MOXKET OTBEYaTh 3a
peleHus, MpHHUMaeMble o0mmecTBoM 0e3 ero ydactus. HoBoctu o Tom, uro OOO momo3peBaercs B
COBEpPILUEHHUHU C/IEJIKU B IBHOM HECOOTBETCTBUHU 3aKOHY, M YKa3aHUE MIMEHH UCTLA B JAaHHBIX HOBOCTSIX,
Kak BIJIaJeJblla MPEANpUATUS U Kak JIMIO, IPUHUMABILEE y4yacTHe B NPOTHBO3AKOHHOM CHEJIKE,
BBIHY/IUJIO €r0 I0JIaTh UCK B CYJl M JJOKa3bIBaTh HEBO3MOXKHOCTh CBOETO YUYacTHsI IIPU COBEPLIECHUU
9TOM CAEIKHU 10 NPUYMHE HE3HAYUTEIbHOCTH CBOEH J0JIM B yCTaBHOM KamnuTazie. OH mojarai, 4ro y
HEro He ObUIO peabHON BO3MOXKHOCTH Y4acTBOBATh B YIPABJICHUHU OOIECTBOM, IOCKOJIBKY €ro J10JIs
B YCTAaBHOM Kanuraje Obl1a paBHa quiib 10%.

Cyn, ynoBI€TBOPUB YaCTUYHO HMCKOBBIE TPeOOBaHMsI, 110 CYTH COIVIACHJICS C €ro JOBOAAMH O
TOM, YTO HCTell, KAK MUHOPUTApHBIA YYaCTHHUK, HE BXOAMWJ B COCTaB KaKHUX-IHMOO OpraHOB IIO
ynpasieHuto OOIIECTBOM M MO KOHTPOJIO 3a JEHCTBHSMM pyKoBoAcTBa OOIIecTBa, M YTO OH
(akTHUeCKH HUKOTJIA HE MPUHUMAJ y4yacTusl B yNpaBlIe€HUH JAHHOW KOMIAHUHN U He OBbLI 3HAKOM C
JUI[aMH, OCYILIECTBISIOIMME yrpaBieHue. IHbIMU clioBaMH, CyJ1I0OM ObLIIO IOATBEPHKACHO, YTO UCTEI]
TeKyIel AedareabHocThio O0IIecTBa HE HHTEPECOBAJICS, & IOTOMY U CBEJICHUSIMU O COBEPILLIEHUH TEX
WM UHBIX cAenok pykosoacTBoM OOO He pacrnoarai.

Takum 06pazom, U3 conepkaHust peleHus 3aMOCKBOPELIKOTro paifoHHOro cyzia I. Mocksbl Ne2-
2622/2014 ot 3 wutons 2014 r. MOXXHO ciaenaTth BBIBOJ, YTO IO/l MUHOPUTAPHBIM YYaCTHHUKOM
MMOHUMAETCS JIUI0, KOTOPOE 00J1aaeT TAKMM KOJIMYECTBOM J10JIeH, KOTOpPBIE HE MPEIOCTABIISIOT EMY
BO3MO)KHOCTHM y4YacCTBOBaThb B YIIPABJICHUM XO35CTBEHHBIM oOmecTBoM. [Ipu 3TOM HeT mpsiMoro
yKa3aHus, 4TO IIOJ, MUHOPUTAapHEM IOHMMAETCS JIMLO, BIAJCIOLIEE KOJIMYECTBOM AKLIMHA MEHeEe
50 mpouienTos [18].

B pemenusx ¥ NOCTaHOBIEHUAX apOUTPaXKHBIX CYJOB Ha KOHKPETHOE MPOIEHTHOE
COOTHOILIEHHE KOJIMYeCTBA aKIUil (J107eif), MO3BOJIAONIee MPU3HATh YYaCTHUKA MHUHOPUTAPHBIM,
TOXE Yallle BCEro He yKa3blBaeTcs. B To e BpeMs Henb3s HE OTMETHTh, YTO B OOJBIIMHCTBE
CyZIeOHBIX aKTOB y YYaCTHUKOB, IPU3HABAEMBIX MUHOPUTAPHBIMH, KOTMYECTBO IPUHAJJICKAIIUX UM
aKIuii (onei), Bceraa ObuI10 3HaYuTeNhHO MeHbIe 50%.

Tak, B pamkax gema NeA03-13774/2018 ApOutpaxsbiM cygoM AuTaiickoro Kkpas
paccMaTpuBalICsl UCK Y4YacTHUKA aKIMOHEPHOIo oOIlecTBa K JAPYroMy akluMoOHepy oOmiectBa. B
nporecce ObUIO YCTaHOBIEHO,, YTO AKIIMOHEPHOE 001ECTBO ISl MOIEPHKKH CBOETO HOMUHAIBHOTO
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JUPEKTOpa, KOTOPOMY MpUHALIeKAI0 13% akiuil, BRITYCTUIO TOMOJHUTEIbHBIA MAaKEeT aKIUi C
[EJTbI0 MPOJAXKH UX OOIIECTBY C OTPaHUYCHHON OTBETCTBEHHOCTHIO, YIaCTHUKOM KOTOPBIX SIBIISICTCS
JAHHBII HOMHUHQJIBHBIN JTUPEKTOP M UCTEL. B CBA3M C BBITYCKOM JOINOJHUTEIbHBIX aKIUHU, J0J
UCTIA U APYTUX MUHOPUTAPHBIX aKIMOHEPOB CHU3MIACh B cpeaneM Ha 18% (ot 25% no 7%), uto
3HAYUTEIFHO YXYAIIATI0 UX IMOJIOKEHUE, OJHAKO yiydiano nojoxenue aupekropa AO (¢ 13% no
20%).

JlJiss ypaBHOBEIIMBAHHSI MTOJIOKEHUST MUHOPUTAPHBIX aKIIMOHEPOB OBLIO MPHUHSTO PEIICHHE O
BbixoZie uctia u3 OO0 u ganpHele npoxaxku akuui, npuHagiexamux OO0 B aKIMOHEPHOM
o01IecTBe, MCTIy IO IOTOBOPY KyIu-mponaxu. OJHAKO J0roBOp, 3aKIIOUEHHBIM «B KayecTBE
KOMITCHCAIIMU YTPAYCHHBIX MTPaB MHHOPUTAPHOTO yYacTHUKa» co ctoporbl OO0, ucnoaHeH He ObLT,
YTO MPHUBEJIO K 3HAYUTEIILHOMY YXYIIICHUIO nonokeHus ucria. OO0 tpeGoBano mpu3HATh T0TOBOP
KYIUIU-TIPOAQKU ~ HEJEHUCTBUTEIBHBIM, IOCKOJIBKY 3TO  SIBISIETCA  KPYIIHOM  CHEIKOM ¢
3aMHTEPECOBAHHOCTHIO, UTHOPUPYS ¢akT Bbhixona uctua u3 OOO mepes 3akiIOUYEHHUEM JIOTOBOpa
KYIUTU-TIPOAQKU B LIETISIX COXPaHEHUsl ero MaxkoputapHoro nonoxeHus B AO. Bnocnencrsuu cya
npuHs1 pemeHne o npuHyxaeHnn OOO K UCHOJHEHUIO J0TOBOpa KYIUIM-TIPOIaKW U BHECCHUH
3aMicH B PEECTpP BIIAJIEIIBIIEB IIEHHBIX OyMar O Mepexojie UCTIly MpaB Ha OOBIKHOBEHHbBIE HMEHHBIC
0e310KyMEeHTapHbIE aKIIMU aKIMOHEepHOTo obiecTna [19].

B HEKOTOpBIX pelIeHUIX U TOCTAHOBJICHUSX MIPSMO TOBOPUTCS, YTO AJIsI OTHECEHUS YYaCTHHUKA
K MHUHOPUTAPHBIM HEOOXOJAMMO OTCYTCTBHE Yy JAHHOTO YyYacTHHKA BO3MOXXHOCTH BIIMATH Ha
IPUHATHE OOLECTBOM KaKUX-TUOO cTparernueckux pemeHuil. B yactnoctu, B IlocranoBnenun
Tpunanuaroro apOuTpaxHoro ameisiuoHHoro cyaa ot 21 asrycra 2019 r. ykaseiBaercs, 4To
YYaCTHUK XO34KMCTBEHHOro 00IecTBa, Bianeroummii 37,5% nomneil B ycTaBHOM KamuTalie, HE MOT
OCYIIECTBUTH CTPATETMUECKUX PEIICHUH, B TOM YHCJIE, N30UpaTh UCIIOJIHUTEIbHBIE OPTaHbl, U30paTh
peBH30pa; MPHUHATH pelmieHHe 00 OJOOpEHHH KPYIHOW CAEIKHM WM OJO0OPUTH CHENKY C
3aMHTEPECOBAaHHOCTHIO [20].

YcranoBienue Gakra OTCYTCTBHSI Y MUHOPUTAPHOTO YYaCTHUKA BO3ZMOXKHOCTH OCYIIECTBIISATh
CTpaTeTHYECKHUEe PelieHUs ObUT BaXKCH JJIs OTPEACIICHUST XapaKTepa Criopa Mexay MUHOPUTAPHBIM
yuactHukoM u OOQ, KoTopble 3aKJIIOUMIM JOroBOp 3aiiMa (3aliMONaBell W  3aeMIIUK
cootBeTcTBeHHO). OOO, KOTOpOE€ BO BpeMs pACCMOTPEHMs JieJa HAaXOAWJIOCh Ha CTaauu
0aHKPOTCTBA, CCHUTANIOCH HA KOPIIOPATUBHBIN XapaKkTep CIopa MEeKIY MHHOPUTAPHBIM YYACTHHKOM
u OOOQO, B TO BpeMsl Kak pelleHne cy/ia ObUI0 OCHOBAHO Ha TOM, YTO BO3HUKJIO YHCTO TPaXX1aHCKO-
IIpaBOBOE 00513aTENIbCTBO U3 KJIACCUUECKOT0 JOTOBOPA 3aiiMa.

Cyn anenisiMoHHON WHCTaHIMM yKa3ai, urto mpasoBas mosunus OOO morna Obl UMETh
3HAYEHHE JUIIb B TEX CIAyvasX, «koraa ahGUaInpoBaHHOE MO OTHOIICHUIO K JOJDKHUKY JTUII0 UMEET
BO3MOKHOCTH TIPSIMO WJIM KOCBEHHO BJIMSThH Ha JIEATEILHOCTh IOPUIAYECKOTO JIUIA, OCBEOMIICHO O
ero (puHAHCOBOM COCTOSTHMU. Takoe JIMIIO NMPUHUMAET pEelIeHHWe O 3aeMHOM (HMHAHCUPOBAHUU
JOJDKHMKA HE KaK CTOPOHHHM YYacCTHHMK TPa)KIaHCKOTO 00OpOTa, a HCIONb3ys OIMpeaelcHHbIC
npeumyiiectBay [20]. OnHaKo, IO MHEHUIO Cy/la, UMEIOIIMICS y UCTIa IPOLEHT J0JIe B yCTaBHOM
Kanutayie GaKTUIECKU HE JaBajl €My BO3MOXXHOCTH YIPaBJISATh OOIMIECTBOM, O Y€M JOTOTHUTEIHHO
CBHJIETEJILCTBOBAJIO HAIMYKME HEOJTHOKPATHO HAMPABJICHHBIX UM B aapec aupekropa OO0 3anpocoB
C IPOCHOOH MPEACTaBUTh HH(GOPMAIUIO O HATMYUU KPETUTOPCKON U NEOMTOPCKOM 3a0KEHHOCTH
MPEPHUATHS, O IPEAOCTABICHUH OyXraaTepcKux 0ajJaHCcoB U T. M., KOTOPHIE OCTAINUCh O3 OTBETA.

[TpoBeneHHBINM B IPOIIECCE UCCIICIOBAHUS aHAIHN3 JOKTPUHAIBHBIX MOIXO0A0B K OMPEICICHUIO
MUHOPHUTAPHBIX YYACTHUKOB XO3SIICTBEHHBIX OOIIECTB, CYIOB IIPH PACCMOTPEHUM KOHKPETHBIX eI
MO3BOJISIET C/AEJIATh CIEAYIOIINE BHIBO/IBI:

Hecmotpss Ha TO, 4YTO B COBPEMEHHOM POCCHIHCKOM 3aKOHOJATEIbCTBE OTCYTCTBYET
OTpe/IeICHUE U TPU3HAKH MUHOPUTAPHOTO YYaCTHUKA (MUHOPUTAPHS), B TCOPUHU U HA MMPAKTUKE TTO]T

() O
Tun nuyensuu CC: Attribution 4.0 International (CC BY 4.0) 206


http://www.bulletennauki.com/

Bionnemens nayxu u npaxmuxu | Bulletin of Science and Practice T. 6. Ne8. 2020
https://www.bulletennauki.com https://doi.org/10.33619/2414-2948/57

TAaKOBBIM BCErZla IOHMMAETCsS YYAacTHUK (AKLMOHEp), KOTOPOMY B XO3SHCTBEHHOM OOIIECTBE
MPUHAIIICKAT HEOOBIION 00beM akIuii (HOoel B yCTaBHOM KamUTalle) 10 CPAaBHEHHIO C JIPYTUM
(Ipyrumm) ygacTHUKaMu. DTOT 00beM Bcernaa cocraniser menee 50%.

IIpu paccmoTpeHuu MNOJOOHBIX J€N CyAbl B 3aBUCUMOCTM OT CIOCO0a 3aIllUThl IIpaB
MUHOPUTAapHOIO YYAaCTHHKAa IPUHHMAIOT BO BHHMAHUE HE CTOJIBKO KOHKPETHOE KOJIMYECTBO
MIPUHAUIEKALIUX JIMIY J0Jei (aKuui), CKOJIbKO BO3MOKHOCTh MUHOPHUTApUS IPU MUMEIOIIEMCS Y
HEro KOJIMYECTBE J0JeH MPUHUMATh 3HAYUMOE pelleHue (WU MOBIUATH Ha puHsToe). Kpome Toro,
Cy[bl YUYHMTHIBAIOT B KOHKPETHBIX CIyyasX peajbHOE ydacTHe (HeydyacTHe) MHUHOpUTapus B
YIPaBJIEHUHN OOLECTBOM.
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